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INVESTIGATION SUMMARY

Pursuant to M.G.L. c. 149, § 44H, the Bid Protest Unit conducted an investigation

of the captioned matter to determine if a violation of the bidding requirements for public

construction had occurred. The Protestors, Laborers’ New England Region Organizing

Fund (the “Laborers”) and N.B. Kenney Co., Inc. (“Kenney?) raised various challenges

regarding the legitimacy of the Statement of Qualifications (“SOQ”), and consequently,

the subsequent bid, received by the Town of Hanover (the *{Town”) from Callahan, Inc.

(“Callahan™) for the construction of the Town’s new high school (the “project”). As part

of this investigation, a hearing was held on September 30, 2009. Representatives of the
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Town, Callahéh, Laborers, Kennéy and the New England Regional Council of Carpenters

attended and presented documentary evidence and testim y. Post hearing submissions
were received from the parties on or about October 5, 2009. Thereafter, Callahan. ﬁled a
response to Kenney’s post hearing brief. After investigation, the Protest is Allowed.
FACTS
In ordér to evaluate these claims, this office thoroughly reviewed all of the
evidence subr;ﬁtted by all parties as well as the arguments they assened; The evidence
“presented to the Town as well as to this office has been compiled and summarized to
avoid repetition.
The prOJect bas an estimated value in excess of $10|million (approximately
) $3 8,000,000) and therefore, is subject to mandatory prequalification procedures for
contractors pti:x'suant to M.G.L. c. 149, §§ 44D1/2 and 44D % 'Prequaliﬁcatio'n is a two-
' step process, according to which awarding authorities review contractors’ quaiiﬂcations
. in Step One, and then invite only those who have met their gualitative criteria to submit
o b1ds in Step Two. Prequalification is done on a project-by- project basis by each
awarding au"tﬁ)rity’-s prequalification commiittee.
- The Town received SOQs from prospective general contractors, tncluding
- Callahan, and:'s'ubcontractors‘, on or about June 5, 2009. On or about July 6, 2009, the
.‘Town publish"éd its list \of general contractors which had begn pre-qualified for the project
-(including their pre;qualiﬁc'ation scores). The list revealed fthat of the eleven candidates
for pre-qualiﬁé:étion as general contractors, nine companie's had been pre—qualiﬁed. Two
contractors, J K Scanlan Company, Inc. (“Scanlan”) and Plumb House, Inc. (“Plumb”)

were disqualiﬁed by the Town. The comments on the Register of General Contractors
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Responders and Score Summary, complied by the Town, ix

section, the basis on which these two contractors failed to q

Subsequently, general bids were submitted on Septe

~ lowest base bids received by the Town were as follows:*

(1) Callahan $37,099,999
(2) 1&J Contractors, Inc.

$38,087,000
(T& ) |

The SOQ is a questionnaire requiring detailed disclg

history. ‘Amqhg the many questions and schedules, the SO(

Oct 30 2008

dicate, in the comment

ualify. (Kenney brief, Ex. A).

mber 11. At that time, the

sure of each applicant’s work

D request specific information

on prior projects, corporate officers, previous claims and lawsuits against the contractor

and other information regarding performance.

In the SOQ Callahan referenced and relied upon the
" own. Callahan took credit for the entire construction project
the cost of théfhigh school on Schedule C, the section of the

_are req_uired‘tc')' list past similar project experience. Callaban

successor to JT C. Under Schedule A-Business Owners, it i

.‘ ..'I'P.tesident, Mighael Callahan as Vice President and Timothy
" 'Heavy Construction and reported that they all have 19 year:
" the last five with Callahan and the earlier years with JT C: ‘I

identified as ‘tﬁ_e Principal in Charge for 1‘9 years, including

projects (including the North Andover project) with the imy

Principal in Charge of all listed projects. Rich Tardiff, who

' The project specifications contained certain alternates apd the Town

. award the project with all of the alternates included. Regardless, Callal

with a bid differential with J&J Contractors, Inc. (“J&J”) of $785,743.

North Andover Project as its
and the full amount of $42M,
SOQ in which contractors
also identifies itself as the
dentified Patrick Callahan as
Callahan as Vice President,
 of experience in these foles,
Michael Callahan is also

a list of completed school
plication that he was the

is listed as the Project

has indicated that it intends to
han would remain the low bidder
b0.
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Manager, reports 19 years in that capacity, all with Callahan. It was further noted that the
principals listed for Callahan, and the experience that they had in those corporate roles,
- do pot cotnport with the incorporation papers filed by either company with the MA
- Secretary of State. JTC reports different officers than Callahan. Although they share the
last name Call_ahan, there does not seem to be any common|corporate officers between
the two companies. Further, JTC is still incorporated as a general contractor so
Callahan’s assertion that it is a successor corporation is not{supported by these mandatory
filings.
Schedﬁle D-Terminations, which requires the contractor to list “cach and every
project on which it was terminated or failed to complete thg project” is blank. Schedule
E-Legal Proce‘édings lists the 24 legal matters regarding Callahan, but none for JTC.
In the Schedule C component of its SOQ, wherein it was called upon to list

' “Similar Project Experience,” Callahan listed as follows:

Project Name & Project - Project Original and Final ~ Date
Location . Owner Description Contract Amount Completed
: and Explanation
North Andover North New Construction $39,000,000 1/15/05
. High School Andover of a 200,000 sf $42,000,000
. North Andover, Public High School, Demo
. MA . Schools  of old School, extensive
- o Site work and new

Athletic Field
On its.Schedule J, whérein Callahan was reciuired t¢ identify public projects
completed within the past three years, Callahan provided the answer, “See Statement on
Schedule C,” again referring to the North Andover project, even though the North

Andover project had not, in fact, been completed within the last three years. Counsel for




AGO~BUSINESS LABOR Fax:617-722-3067 Oct

Callahan ackndwledged at the hearing in response to a qu

Schedule J shduld have been “None.”

On Schedule C, Callahan placed the following refe

30 2009 13:39 P. 06

estion that the answer to

rence:

***John T. Callahan & Sons. Inc., th.ei comlpany’s predeceséor of

Callahan, Inc., built over 75 schools in Massachus

Many of the same employees of JTC work for O

the owners. Their collective experience includi

and extensive renovations to primary and secon

- the Commonwealth with a total in place value in ex

The asterisk was not placed next to the North Andover proj
any specific project listed above it and the total value of thg
school projects mentioned following the asterisk was left b]
of the relationship between JTC and Callahan was provided
- inthe SOQ distinguished what work was performed by JTC
JTC was awarded the contract to construct a school

commenced the work in 2002, JTC ran into financial diffic

" Due to JTC’s ‘ﬁnaﬁcial difficulties, Travelers, the surety for

o

»
v

etts in the last 20 years.

allahan, Inc., including
numerous ground up

y schools throughout
cessof |

ect, nor was it placed next to
“primary and secondary”
lank. No further explanation
| in the SOQ. As such, nothing
', as opposed by Callahan.

in North Andover and

ulties in the spring of 2004.

JTC, provided financial

" assistance f()f _JTC to continue the North Andover project, but informed JTC’s principals

‘that JTC was no longer an entity with the capacity to do the
Accordingly, Travelers recommended the formation of a ne

followed its advice, creating Callahan, Inc. Callahan was th

work or complete the project.
W business entity and JTC

e entity that was responsible

for completing the “last” approxirhately $1.2 million of work on the project (whose

.overall value was listed as $42 million). ‘The documents offered as evidence indicate that
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Callahan was technically acting as a subcontractor to J TC at the time of project
corupletion (as evidence by an invoice Callahan submitted through JTC).
Although it alludes to ifs project takeover in North |Andover from J TC, Callahan
‘ fail‘s to include or explain that on Schedule D, the section of the SOQ in which
contractors are required to disclose projects that they ‘did not complete. Further, Callahan
failed to disclose any currently pending or adversely concluded legal proceedings against
' JTC, as required by Schedule E. Callahan was given further opportunity to provide this
i‘nf(‘)r‘mation‘in response to a direct question at the hearing, in its written response to
‘Kenney’s ‘subﬁ]is'sion which alleged open and unreported legal proceedings against JTC.
In a subsequent telephone éall, Callahan indicated that a smiall number of lawsuiis may
have been pending against JTC at the time Schedule E was filed but argued that such
information was not ;elevant.
The Téwn in asseés_ing all the submissions in responge to the SOQ, disqualified
two, pbteutidlfl%idders_; Scanlan and Plumb. With respect to Scanlan, the Town poted the
following:

Superinténdent and PM have no school experience

Elemeniary school and middle schools done < $15M
‘Numeroius legal proceedings w/ “Matter Resolved; noted. Does not specify foror
against J.K. Scanlan ' :
Révenue under contract seems to contradict info. in financial statement.

With respéct to Plumb, the Town noted the following:

Senior PM, PM, General Super, 10 2 Senior Supers, NO schoo] experience
29 Senior Super — 1 private school $500,000 scope
Two schools listed as similar experience,

1% 4®-5® Grade $568,000 in 1993

2" Elem/MS $1.6M in 1991

Both projects in Conmecticut, not MA

1.34 Safety Record

Packages mixed with Plumb filed submissions, PMA revieweds+could not get 1o other
members,
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Positions of the Part

1. The Town and Callahan
Callahan asserts that a review of the resumes it sul

‘nearly all, eight out of nine, key JTC management personne
Callahan and were there when the project was completed in
~explains that 1t believes it was justified in listing the North
submitting its ‘SOQ due to the circumstances surrounding th

-~ Specifically, Callahan submits that JTC started the North A

ran into financial difficulties in the spring of 2004 and at th

surety, formed the new business, Callahan, Inc . Callahan_

0 2009 13:40 P.08

ies

ymitted to the Town shows that

I ultimately went to work for

2004/200S. Tt further

Andover project when

e completion of that project.

\ndover project in 2002, but

e recommendation of its

gues that it was appropriate

for it to list the North Andover project on Schedule C because it calls for a listing of

Pprojects a contractor has “completed” and North Andover | terally qualifies as such since

Callahan was the entity that was r¢$ponsib’le for completin,

' jmillion of work on the project (whose overall value was lis
justifies its.rep‘_o‘ning of the full project as its own because §
©to “list all'sinii’_lar‘ projects your fium has éompleted”. Callzﬂ
‘r.equiremént, asserting that, as the last contractor on the job,
project. |
Th’e‘Tb‘wn' and Callahan argue that the Pfotestors ha
establish that fhe pre-qualification statement submitted by C

as defined by previous decisions of this Office. As such, thel

Town’s pre-qualification committee must stand. The Town

statement that Callahan completed the North Andover projeq

the “last” approximately $1.2

ed as $42 million). Callahan
chedule C asks the contractor

han narrowly interprets this

it did actually complete the

ye not met their burden to
allahan constitutes “fraud”,
y argue, the decision of the
further argues that the

rt is literally accurate and that
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its SOQ and resume references to JTC were adequate to pu

relationship between the parties and the involvement of key

30 2009 13:40 P.09

the Town on notice of the

personnel in both

corporations. The T‘own also points to communications it received (after receiving the

protests) from parties associated with the North Andover pr
of the JTC/Callahan transition (and the involvement of the §
awarding authfority’s satisfaction with the manner in which t

‘After the bid opening, in response to letters received from ti]

also provided the Town with detailed explanations of the his

project and the connections between JTC and Callahan.

In sum, Callahan asserts that its submission meets al

pject indicating an awareness
urety) and noting the

he project was completed.

¢ Laborers and J&J , Callahan

tory of the North Andover

statutory standards, and that

as it complet_ea the 'Nort‘h Andover project, it is entitled to take full credit for it. Further,

" Callaban :argué‘s' that as a successor to JTC, and in view of th

and staff between the two companies, it is entitled to use the

and history of JTC as its own.

2. " The Protestors .

The Protestors assert that Callahan’s responses and f;

¢ overlay of the management

experience, project limits,

hilures to respond to various.

" “Schedules are fraudulent and allow Callahan to present itsclf as a contractor which has

‘the requisite experience and credentials to get a job of this d;
connpection to 3TC would be to its detriment, Callahan decliy
asked or skewed its answers to distance itself from JTC’s ref
assert that Callaban materially and knowingly misrepresénte

and to the North Andover project such that it rises to the lev

mension. Yet when its

ed to answer the questions
cord. Thus, the Protestors
d its relationship with JTC

e] of fraud.
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Specifically, the Protestors argue that Callahan had

during the prefqualiﬁcation. process that it was responsible
“North Andover high school project that wag completed in ]
. Protestors poiﬁt out that Callahan was only responsible for
amount, which was eamed from a punch list and a changé q
field. The Nort}j Andover project had been awarded to the o
which was a separate corporate entity in 2002, and remains
‘ot Callahan, that performed the vast majority of the work ij
Protestors also cite to the fact that the North Andover projec

15, 2005, which is outside the three year look back period et

30 2009 13:40 P.10

faisely reported to the Town

for all $42 million of the

anuary of 2005. The
$1,264,685 of this total

rder fegarding the athletic
ompany JTC, not Callahan,
so today, and that it was JTC,
n North Andover. The

t was completed on J apuary

stablished by the Town. Thus,

the Protestors ;argue that Callahan could not take credit for any amount over the $1.2 M.

| and had_ it _h_on';estly reported its role in North Andover, it wo

uld likely not have been pre-

* qualified and élloWed to bid on the project. Nor was Callahan able to identify any other

school project it had done. The Protestors also noted that th

prequalification to Scanlan and Plumb, in part, due to their I

" "The Protestors also cite to the fact that the North Andover py
well past the information period required in schedule J, whe;

identify public projects completed within the past three years

The Protestors also argue that although it alludes to i

Andover from JTC, Callahan failed to include this informati

to disclose information on pending and concluded legal proc

Schedule E. The Protestors essentially argue that Callahan ¢

knowing and intentional misrepresentations regarding its rol

¢ Town had denied

ack of school experience.
oject was completed in 2005,
rein, Callahan was required to
s project takeover in North
on on Schedule D and failed
eedings against JTC on
pmmitted fraud in its

e in the North Andover
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project, as evidenced by its failure to fully embrace JTC as

doing so only when advantageous. The Protestors further niote that but for taking credit

30 2009 13:40 P.

for the work performed by JTC, Callahan would not have prequalified for the project.

ANALYSIS

The ce_intral issue in this case is whether Callahan’s pprequalification should be

overturned as a result of its response to the Town’s RFQ. Prequalification committees

a predecessor company and

11

have a considerable degree of discretion under Massachusetts law: “The decisions of the

prequalification committee shall be final and shall not be subject to appeal except on

grounds of arbitrariness, capriciousness, fraud or collusion!

” M.G.L. c.149, §44D%(h).

“This standard is echoed in the accompanying regulation which provides that “the burden

shall be on the appealing party to prove by a preponderanc¢ of evidence that such fraud

or collusion existed.” 810 CMR 10.11(2). This Office has

previously held that fraud by a

bidding contractor can form the basis for overturning preq11aliﬁcation comumittee’s

decision. See Inre: W.D. Fowler, Inc. v. City of Revere, A
* Decision (August 10, 2006), In re: IBEW Local 103 v. City

" Bid Protest Decision (November 2, 2006). The awarding a

ttomey General Bid Protest

uthority does not have the

“discretion to waive such fraud. Inre: W.D. Fowler, Inc. vi City of Revere, Attorney

General Bid Protest Decision (August 10, 2006).

Since jc-here has been no allegation of collusion between Callahan and the Town,

of Everett, Attomey General

the merit of the Laborers’ protest is dependent on whether Callahan’s submission of and

omission of cértain information on its prequalification documents constitutes fraud.

10
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Although the prequalification statute does not define fraud, ithis Office has previously

~described the applicable test:

“fraud” requires, by a preponderance of the evidence, proof of
[1] a statement, act or omission relating to a materia] fact,

[2] that has the natural tendency to be relied upon by or to influence the average
person, '

[3] that is knowingly false or misleading, and ’
[4] intended to mislead the prequalification committee or awarding authority.

Ir.z- re. WD Fowler, Inc. v. City of Revere, Attomney General Bid Protest Decision
~ (August 10, 2006), In re: IBEW Local 103 v. Cz'ty of Everett] Attorey General Bid
Protest Decision (November 2, 2006).
A misgepresentation of fact or an omission is material if it undermines the
‘objectives of the competitive bidding laws. This standard whs expounded in In re:
o _“Waslev_vater_Treatment Plant Irfxprovements for CSO Abatement, Greater Lawrence
’ “'Sdr’t_'itarj):'Distr;ict,_ Attorney General Bid Protest Decision (July 22, 2005):
The :elfgors or omissions that we have identified as “material” are those that
threaten an. objective of the competitive bidding| statute. They hide
something that could...cause an awarding authority to reject a bidder as
not responsible. In other words, material errors ox omissions hide
information that could or would affect the awarding authority’s selection
- of a contractor. (emphasis added).
"7 " Here, the allegedly false statements made by Callahan relate|to information that is
_expressly required by the RFQ and the statute. Accordingly, |they are intrinsically
“material.” See University of Massachusetts v. Cameron Painting, Attorney General Bid
Protest Decision (May 3, 2005). False responses to questions in an RFQ are material as
they upset th‘ct‘fequal footing™ principle, which is central to the competitive bidding laws.

In re: IBEW Local 103 v. City of Everert, Attorney General Bid Protest Decision

(N overhbcr 2,2006). Callahan’s identification of the North|Andover project in the RFQ

11
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as one for which it was responsible in the full amount of the project was a misstatement

mn terms of both (1) Callahan’s corporate responsibility for that project and (2) the
amount of the work for which the new corporate entity was required to perform. Since

Callahan took credit for JTC’s work and Ieadershxp, it had/a concomitant obligation to
dxsc105e the information requested on the various Schedules. Callahan’s failure to fully
disclose this igformation on the various Schedules rega;rdixxg JTC which were adverée to
its interest are omissions relating to a material fact. In the hbsence of a full explanation
of the circumstances of that project, which included all information, regardless of jts
advantage to Callahan the information on Callahan s SOQ constituted a material
mlsrcprescntatxon

The second prong of fraud is to show the misleading or false statement has a
" “natural tendéixcy'to be relied upon by cr to influence the average person.” Inre: IBEW
:Local 103 v. City of Everert, Attomey General Bid Protest Decision (November 2, 2006).
The circumstances surrounding responses to an RFQ natura]ly call for reliance upon
them. The purpose of such documents is to assess the creddntials of the submitter, and
the document must be signed “under the pains and penalties of pérjury.” Based on the
statutory pur;jos_c and the potential consequences of a misrepresentation, an awarding

~ “authority would nétural.ly rely upon or be influenced by such a response.

A review of the pre-qualification process used by th¢ Town evidences that prior
similar projecf experience was a critical factor. In fact, the Town disqualified two
contractors duv'e‘to insufficient school building experience. It is evident that Callahan, by

referencing the North Andover project throughout.its submissions, provided the Town

with information it relied upon in assessing Callaban’s qualik'xcations for the construction

12
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of the project at issue here. Thus, the Town relied on Calllahans representations which

were presumably a majbr basis on which Callahan was pre
‘The next quéstion is whether Callahan’s statements

- misleading™ In're: W.D. Fowler, Inc. v. City of Revere, A
Decision (August 10, 2006), In re: IBEW Local 103 v Ciry
Bid Protest Decision (November 2, 2006). Callahan’s subn

" fora$42 million project fpr which a separate (albeit famﬂ)
essentially responsible. Notably, Callahan did not identify
one that had been largely performed by JTC. Rather, it not

' significant infbx_jnatipn, but affirmatively ‘took credit for “[q
“cxtensive sité‘ work”. ‘Callahan submits that the listiﬁg wa
Callahan was the completion contractor for the job even thd
bééh"péffénﬁéa under the auspices of JTC and it was only 1
' _;t}ixe $42 r;i_illio;i project. But demolition of the old school ani
place at commencement of construction — not at the end, or

~ also relies on the extensive overlap in key personnel betwee

“explain why it believes it was entitled to offer the North An

an ekéﬁif)lé'&fé similar project performed by Callahan, the

'~ "Hanover. However, the identification of these key personng

| transparency. While the principals of Callaban apparently w

~qualified.

were “knowingly false or

ttorney General Bid Protest.
' of Everett, Attorney General
mission effectively takes claim

 related) corporate entity was

the North A.ndbver project as
only remained silent as to that
{Jemo of old school” and

5 justified by the fact that

.ugh most of the work had
esponsible for §1.2 million of
d site work is work that took
completion of the proj ect. It
n the two companies to

dover project to Hanover as’
appliéant for the project in

2l in Schedule B lacks

orked for JTC, they did so in

lesser roles, u:iidentiﬁed in the record. The principal officers of JTC are different than

‘those listed for Callahan. As such, the implied assumption that Patrick Callahan, Michag¢l

13
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Callahan and Timothy Callahan have sexrved as president, Vice President and Vice
President Heavy Construction of a general contractor.for 19 years is false. |
In addition, even if Callahan could claim the North Andover project as itg owﬁ,
~ the project was_ outside the relevant experience window required in the SOQ. The
_ language of _S‘e‘:ct‘ion‘J clearly calls for projects performed within the past three years,
~ Callahan c;_ho“sié. to reference a list of older projects performed by another entity (and one
" that was dissolved for serious financial reasons), when the [accurate answer to the
* required Schedule J listing was “None.” It is also notable that whereas, in listing similar
projects Cal}ahan included a project done 'predomjnamly by JTC, in listing pending legal
. .proceédings it limited its disclosure to thosé related to Callahan.” The obfuscation of
- _gquorétc xé_sﬁbqsibility for the North Andover project, during which JTC was plagued to
~ sucha dcgrée b)f financial difficulties that its surety informed its principélé that it was no
~ longer an entiiy with the capacity to complete the project, recommending formation ofa
new business, ‘and for whic'h Callahan, itself, peffo;med bt a fraction of what it takes
credit for, appéars to be an intentional atternpt to mislead the awarding authority abéut
~..Callahan’s true project history.
Siini_léhy, in completing Schedule D with regard to projects which the contractor
) b. ‘:‘.was:terrflir;atéd or,_f,ailed to complete” Callahan does not reference the fact that by its
”bwn asscrfion; JTC failed to compleie' the North Andover projéct because of its financial
. problems. Call';ahan’s submits that it did not list the many| public projects of JTC as part

of its porifolio: of similar projects, and therefore, it was cg nsistent not to list projects

" Z At the hearing Callahan acknowledged that it had not disclosed any 1itigation rela’t'cd to JT C. Inrespouse
to a post-hearing ellegation by Kenney that a large number of cases xemgmed open mvolvmg JTC, Callahan
responded informally that it believed only one Jitigation remained op en. A p;‘ehmmary review of the
electronic dockets indicates that a small number of cases remain opep involving JTC.

14
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which did not technically get completed by JTC. - However

Callahan integ'iates JTC’s and Callahan’s respective histor,

~ to present information in a less than candid fashion. Byre

project, Callahan did risk that the Town could learn of the

n terms 'of JTC’s alleged insolvency and construction-relaf

However, the proper means for the Town to becom

~ have been via direct disclosure by Callahan. Furthermore,

~ wishes 10 take credit for the entirety of the North Andover

" overlap of key bzrsonnel, it must also be prepared to ackna

. with the management of that entity. It also strains credulit]
""" being the contractor responéible for completing $1.2 millig
_ the sae as having completed the entire $42 million projed
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that Callahan was seeking to enhance its éhances of being prequalified by presenting
itselfin a moré favorable light than it would by a more candid disclosure. A more candid
disclosure would have consisted of an acknowledgement that it (1) had completed no
similar public projects in the last three years and that (2) the last comparable public
project done By a somewhat related corporate entity was one on which financial
difficulties necessitated the formation of a new company and (3) one on which it only
performed a small fraction of the work originally awarded o JTC. It was readily
foreseeable that such a disclosure would have made the Town’s prequalification -
committee and ultimately the awarding authority reluctant fo award Callahan the contract
for this significant project. The disqualification of at least two other contractors in part
“based on th‘e‘irllimited recoxd of comparable projects is evidence of .the importance of
conveying to.tli_e prequalification committee a history of cdmparable projects. Had
Callahan disc]BSed only its actual role in the North Andover project, it too would have
likely been disqualified.
Therefore, I find that all four factors in the applicable test to determine fraud
under the prequalification statute have been proven, and accordingly, I find that Callahan
_ should not ha\fr'c been prequalified and therefore can not be|lawarded the bid.

Kenney also raises the issue as to whether the post-bid decision of the Town to
accept the précjualiﬁcation and bid of Callahan even after receiving more accurate
information regarding its history should Be deemed an arbitrary and capricious decision.
This argument presumes that the Town shared the conclusion of the Protestors that the
statements of Callahan constituted material misrepresentatjons and orissions of material

information. The Town has made it clear that it did not consider the information as
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presented by Callahan to constitute méterial misr_epresentatic}ns, or omissions. As I have
féund thét Callahan has acted intentionally to mislead the [ Town’s pre-qualification
'commx;ttee, and since fraud cannot be overlooked by an awarding authority, I need not
reach thé question of whéther the Town’s post-bid decision was afbitrary Or capricious,

- Accordingly, for the reasons set forth above, the Protest is Allowed.

R/zi c?lly submitted,
Deboyah A. Andér'son'

Assistant Attorney General
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